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acramento. – Essentially unchanged since
1917, Labor Code Section 4056 states:

“No compensation is payable in case of the
death or disability of an employee when his
death is caused, or when and so far as his
disability is caused, continued or aggra-
vated, by an unreasonable refusal to sub-
mit to medical treatment, or to any surgi-
cal treatment, if the risk of the treatment
is, in the opinion of the appeals board, based
on expert medical or surgical advice, in-
considerable in view of the seriousness of
the injury.” [Emphasis added.]

The Forgotten Defense

By Lana M. Brown, Central Valley office
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Sorry, Wrong Number
Neat Room Reduces Phone-Assault Award

Long Beach – A hotel housekeeper seeking
$155,555 in compensation benefits after allegedly
being knocked to the floor with a telephone by a
co-worker was awarded only 3% permanent dis-
ability, when Robert J. Chimits of our Orange
County office presented supervisors’ testimony that
nothing in the room was found disturbed.

Fire Control
Novel Strategy Defeats Disability Retirement Claim

Riverside – A fire captain who four years after re-
tiring to become a pastor began experiencing heart
trouble saw his $1,000,000-exposure industrial dis-
ability retirement claim ruled untimely on appeal,
despite having filed it within five years after leav-
ing service as allowed by the workers’ compensa-
tion presumption statutes. Norin T. Grancell, CEO,

established the applicability of a statute which lim-
its filing to within four months of leaving state ser-
vice unless the employee had been continuously
disabled since leaving.

There’s Always Viagra…
Rare Drug Tied to Dating Needs, Not Job Injury

Sacramento – A production technician who
claimed that the internal effects of rotating shifts
caused his $36,000-yearly need for exotic human
growth hormone (HGH) voluntarily dismissed the
case, after Joan Ganz of our Central Valley office
discovered through internet research that the divorc-
ing employee had been ordering HGH “so I can
have the testosterone levels of a 21-year-old.”

Injured Worker’s Unreasonable Refusal of
Treatment Bars Compensation
Expert Opinion Required on Risk, Disability Effect

“Personal Idiosyncrasies”

Section 4056 provides an affirmative defense when
an employee’s unreasonable refusal of treatment
causes death or contributes to disability. Its pur-
pose, according to the landmark case of Flores v.
WCAB, 39 Cal. Comp. Cases 41 (1973), is to “pre-
vent injured workers with treatable injuries from
resorting to unfounded beliefs, ungrounded fears,
and personal idiosyncrasies or convictions to re-
ject proffered treatment.” The statute does not pro-
vide a complete bar to compensation, except in
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“Failure to
prepare is

preparing for
failure.”

—Benjamin Franklin

cases of death, but it does allow a reduction in com-
pensation to the extent that the treatment would have
lessened the disability.

The prerequisites to a forfeiture of benefits under
Section 4056 are: (1)
an admitted or adjudi-
cated industrial injury;
(2) an unequivocal
tender of the treatment
by the employer; (3)
refusal of the treat-
ment without good
cause; (4) a Board
finding that the risks
of the treatment are in-
considerable in view of the seriousness of the in-
jury; and (5) the treatment would reduce the dis-
ability to a particular extent. See Gallegos v. WCAB,
34 Cal. Comp. Cases 322 (1969). Expert medical
opinion must support the last two elements.

“The refusal of a blood
transfusion on the basis of
religious beliefs is an un-

reasonable refusal of medi-
cal treatment.”

No Guarantees

Decisions are infrequent, but instructive. The refusal
of a blood transfusion on the basis of religious be-
liefs is unreasonable. Martin v. IAC, 21 Cal. Comp.
Cases 361 (1956). So is a refusal of surgery which
has been recommended by all evaluating physicians.

Southern Calif. Edison
Co. v. IAC (Harris), 12
IAC 365 (1925). Likewise,
the refusal of a knee opera-
tion because the employee
demands a 100% guarantee
of success. Reynolds v.
City of San Carlos, 126
Cal. App. 3d 208, 178 Cal.
Rptr. 636 (1981).

While this affirmative defense isn’t easy to prove, it
is one that is too often overlooked. An injured em-
ployee should not gain at the employer’s expense
when (s)he unreasonably rejects specific treatment
that would lessen disability or avoid death.

Lost Time for Medical Treatment
Held Compensable
A recent WCAB panel decision ruled that an employer must pay temporary disability indemnity
on a wage-loss basis for an injured worker’s time off from work for medical treatment, despite the
lack of direct statutory authority. Lauher v. State of California, 28 CWCR 103 (2000). (Note: if
post-injury earnings are over $735 per week, no wage-loss indemnity would be payable. Coronel
v. The Regents of the University of California, 27 CWCR 227 (1999), Quarterly Rev., 4th Q.
1999, p. 3.)

—Norin T. Grancell, CEO

DILBERT By Scott Adams
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Wait-’n-See Blows QME

&
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“Section 4061 im-
plies a ‘reasonable

time’ …to invoke the
AME/QME process.”

WCAB Calculates 5814 PD “Species” Penalty for Failure to Self-Assess
4650(d) Increase As 10% of Entire Class of PD Including the Increase
No Award of the Automatic Increase is Necessary for Unreasonable Delay, Adds Board; Decision Given Prospective Effect Only

By Lawrence Kirk, Central Coast office

San Bernardino. – Patrick sustained
a cumulative injury to his upper
extremities. After trial, an award was

issued for 52% PD, plus a Labor Code Sec-
tion 5814 10% penalty for failure to make PD
advances in accordance with the treating
doctor’s report. Sixty days later, Patrick filed
a petition seeking a further Section 5814 pen-
alty against PD because the carrier had not self-
assessed an automatic 10% increase under Sec-
tion 4650(d) against the one year of accrued
PD due on the award.

The WCALJ found the failure to add the au-
tomatic increase to be unreasonable and
supplementally awarded a second Section

A D V E N T U R E S  I N  FA N TA S Y L A N D More Printout Goldmining Ahead

5814 penalty, but specified that it “shall be cal-
culated and paid on the total amount of the
[increase]…under Section 4650(d) only” ⎛
reasoning that the increase is “a separate cat-
egory of statutory benefit.” Patrick filed a pe-
tition for reconsideration, contending that the
new Section 5814 penalty should apply against
the entire class of permanent disability benefits.

In an en banc decision, the WCAB amended
and affirmed the supplemental award. It con-
cluded that whenever a defendant unreason-
ably delays a Section 4650(d) increase on un-
timely payments of disability indemnity, the
Section 5814 penalty is 10% of the entire class
of the underlying indemnity as augmented by

the Section 4650(d) increase (and here, as also
augmented by the first Section 5814 penalty),
and not 10% of the automatic increase amount
alone. The Board applied its decision prospec-
tively only.

Comment: In a footnote, the Board added a
warning: because the increase is to be self-
assessed “without application,” a Section
4650(d) increase need not be expressly
awarded before there can be an unreasonable
delay in its payment. The applicants’ bar has
been given another lode to mine in benefits
printouts.
________________________________________________________________________
Farris v. Liberty Mut. Ins. Co., 28 CWCR
206 (2000).

Board Puts “Reasonable Time” Rhythm in 4061 Dance
And: How to Avoid VR Reinstatement Beyond 5 Years From Injury; Limit Redefined on
Termination of Employer’s Provisional-Treatment Liability

Q: Since Labor Code Section 4061 sets no
time limit on contesting the treating doctor’s
PD determination—unlike Section 4062, on
other medical issues⎛can I wait until Sciatic
Susie files a Declaration of Readiness before
deciding whether to settle on her PTP’s report?

—Buzz B., Berkeley.

A: In Strawn v.
Golden Eagle Ins.
Co., 28 CWCR 105
(2000), a WCAB
panel held that Sec-
tion 4061 implies a
“reasonable time”
after receipt of the PTP’s report to invoke the
AME/QME process. There, the carrier’s four-
month delay without explanation was found
excessive, resulting in the exclusion of its QME
report from evidence. A foolproof solution: use
the 20-30 day period of Section 4062.

—Stewart R. Reubens,
Greater San Francisco office.

Q: Patellar Paul hurts his knee at work on Sep-
tember 1, 1995, and is adjudicated a QIW by
the Rehabilitation Unit. In 1998 we agree on
VR interruption for a definite six-month period,
and I send him a Reg 10129 notice that unless
he requests reinstatement within five years from
the date of injury his right to VR will terminate.
On September 2, 2000 Paul requests reinstate-

ment, citing cases which hold that an
interruption impliedly reserves Board
jurisdiction beyond five years from
the date of injury.  Does he win?

—Concerned in Santa Clara.

A: Not according to the Court of
Appeal, in Sacramento County Office of Edu-
cation v. WCAB (DeBoard), 2000 Daily Jour-
nal D.A.R. 7723 (July 12, 2000): “We find no
authority for an implied reservation of juris-
diction in the face of a defined period of sus-
pension [emphasis added].”

—David J. Chun,
San Jose office.

Q: Carpal Cathy got a “may be” need for medi-
cal treatment award seven years ago. I want
to close my file. Wasn’t there a recent deci-
sion which held that an employer is free to
seek termination of its liability under such a
provisional award even beyond five years from
the date of injury, since this is the flip side of
the employee’s right to enforce the award in-
definitely?

—Excited in El Segundo.

A: Yes, but the California Supreme Court has
reversed that Court of Appeal decision, hold-
ing that Labor Code Section 5804 deprives the
WCAB of jurisdiction to terminate future-
medical liability if the petition is filed beyond
five years from the date of injury. However,
the employer may still litigate whether a par-
ticular form of treatment is attributable to the
injury. Barnes v. WCAB, 28 CWCR 197
(2000).

—Bruce V. Herron,
Greater Los Angeles office.
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I N  T H E  N E X T  I S S U E

The VR Cap: Avoiding
a Gift of Corporate Funds

George H. Sickman, a member of The
State Bar of California since 1983, has
joined our Central Coast office in
Ventura. Mr. Sickman received his
bachelor’s degree from The Ohio State
University and has 16 years of successful
experience in workers’ compensation law,
with particular expertise in representing
school districts.

Jason Scott Collier, a 1998 member of
the Bar in both California and Nevada
with an intensive background in workers’
compensation litigation, has become as-
sociated with shareholder Timothy E.
Kinsey’s team in our Greater Los Ange-
les office.

E. Cruz Eusebio has returned from two
years in St. Louis, Missouri to rejoin our
Inland Empire office in Riverside. Mr.
Eusebio, a 1991 member of The State Bar
of California, has over seven years of
workers’ compensation defense experi-
ence, including four years with the firm
from 1992 to 1996.

Kathleen L. Roberts, manager of our San
Jose office, announces the association of
D. Hiep Truong. Mr. Truong is a J.D.
graduate of Santa Clara University School
of Law and holds a bachelor’s degree
from the University of California at Ber-
keley.

A N N O U N C E M E N T S

O akland. – Relief from sharp
increases expected in workers’
compensation premiums can be

found in a little-known wrinkle in California
law giving employers long-term control over
the medical treatment given to an injured
worker—an important element in controlling
workers’ comp costs over the long haul.

Pots of Money

The premium increases reflect the fact that
workers’ comp insurers lose pots of money
in California. And the cost of the average
claim rose from about $27,000 in 1998 to
more than $31,000 last year. But the state
offers an alternative in the Health Care Or-
ganization (HCO) program. Launched in
1993 as part of the big overhaul of the work-
ers’ comp system, the HCO program seeks
to bring the cost-control benefits of managed
care to the creaky and expensive world of
workers’ comp. HCOs contract with health
care professionals specializing in the treat-
ment of workplace injuries and in back-to-
work rehabilitation and training.

Back on the Job

The attraction of the HCO program lies in
one simple fact: It gives the employer con-

Off and Running

HCO Program Can Trim
Workers’ Compensation Costs

By Juan Hovey, The Los Angeles Times

trol over the injured employee’s treatment
for up to a year, versus 30 days. If you con-
trol treatment, you control costs, and you get
your injured worker back on the job as soon
as possible, says one expert.

Some insurers offer premium discounts of up
to 10% to employers who opt for HCOs, and
those savings, added to the value of control-
ling the treatment for injured workers, make
HCOs increasingly attractive for employers.
The state Division of Workers’ Compensa-
tion estimates the number of employees en-
rolled in California’s HCOs at 100,000, up
from 40,000 in January, but its count may be
low. One of the six HCOs currently licensed
in California has seen enrollment go from
15,000 at the end of 1999 to about 65,000
currently.

___________________________________
Condensed from a feature in the Los
Angeles Times, August 29, 2000.
Used by permission.




