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A Legal Update for the Claims Professional
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Repel the Attacks

Keeping the Claimant in Your MPN Means Guarding the Doors
Getting AD Approval Not Enough; Maintaining Medical Control Takes Know-

ing the Ropes, Watching Your Flanks

ong Beach - One of the most ambitious reforms
I in SB 899 was the creation of the Medical Pro-
vider Network (MPN), Prior to its enactment, an
injured worker was able to designate his own primary
treating physician 30 days after the injury was reported,
leading to runaway costs. Simply put, SB 899 provides
that if an employer has a network of physicians in place,
it can generally retain medical control throughout the
life of the claim. However, administrative regulations
adopted in rigid implementation of the MPN process
have created the potential for loopholes through which
a claimant can wriggle out.

The statutory scheme for the MPN can be found in
Labor Code section 4616 et seq., with its regulations
set forth in 8 California Code of Regulations section
9767 et seq. On or after January 1, 2005, an employer
may establish an MPN for the provision of medical
treatment. The MPN must meet certain requirements
and be approved by the Administrative Director.

By Aaron D. Hemmings, Greater Los Angeles office

MPNs must follow all medical treatment guidelines
established by the DWC and must allow employees
a choice of providers in the network after the first
doctor visit.

Under the Glass

Once the employer has established an approved MPN,
its effectiveness depends on protecting its integrity.
Attempts by applicants’ attorneys to extract their
clients from an MPN have focused on taking a mag-
nifying glass to the myriad of provisions relating to
it, beginning with the issue of notice—in particular,
how employees are to be advised of access to the list
of providers.

The employer is required by regulation to provide
notice to each covered employee about the use of the
MPN 30 days prior to the implementation of an ap-
proved MPN, at the time of hire, or when an existing

See MPN - Page 2
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MPN — Continued From Page 1

employee transfers into the MPN, as appropriate. (8
Cal. Code Regs. § 9767.12.) Notification must also be
given at the time of injury. This regulation sets forth in
detail what type of information must be contained in the
notice. The trend of the cases appears to favor a strict
application of the regulation.

Posting the Notice

For example, in Metoyer v. Wilshire West Dental, 34
CWCR 14 (February 2006), the WCAB ruled that any
failure of an employer to provide the required notice
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medical attention); serious chronic condition (a “seri-
ous” condition that persists without full cure for over 90
days and requires ongoing treatment); terminal illness;
or performance of surgery to occur within 180 days
from the MPN’s effective coverage date. (Lab. Code §
4616; 8 Cal. Code Regs. § 9767.9.)

Once the employer determines that none of these excep-
tions apply, it must give notice to the injured worker,
claimant’s counsel and the current out-of-MPN doctor
of its decision to transfer. The employee can dispute

this decision by requesting

“shall automatically permit the
employee to be treated by his
or her personal physician.” The
claimant’s attorney had objected
to the findings of the MPN doc-
tor and sent her to a physician
outside the MPN; her testimony
that she “didn’t remember” her

“Generally, treatment may be trans-
Jerred into the MPN unless one of
Jour exceptions applies, including
acute or serious chronic conditions
and terminal illness.”

a report within 20 days from
the current treater to address
whether one of the exceptions
applies. (8 Cal. Code Regs.
§ 9767.9(g).) If that report
does assert an exception, the
employer can protect its MPN
rights by objecting under

employer ever posting a work-
ers’ compensation notice was
enough for the Board, which allowed her to opt out of
the program.

Another tactic is a contention that initial medical treat-
ment within the MPN was not provided within 24 hours
of notice of the claim or that upon request no change of
physician was provided, contrary to regulation 9767.6.
Prompt attention to these details will prevent such at-
tacks, bearing in mind that within the MPN the injured
worker is limited only by the number of providers who
are geographically accessible. Also, recent attacks have
demanded a copy of the MPN material submitted to the
Administrative Director for approval; a careful review
of the MPN laws discloses no duty to comply.

Like It or Not

Assuming the claimant has been treating outside of an
approved MPN and that all statutory and regulatory
requirements have been met, the employer may be able
to have the treatment transferred into the MPN even
it the employee objects. Generally, treatment may be
transferred into the MPN unless one of four exceptions
applies: acute condition (requiring less than 90 days of

Rate Reductions Continue After Major Reforms

Sacramento — The WCIRB is recommending an additional 16.4% advisory pure

premium rate reduction for new or renewing workers’ compensation policies as of July

1. If Insurance Commissioner John Garamendi accepts the recommendation, it would be

the seventh consecutive rate reduction since 2003 and the third double-digit rate reduction
in the past year—amounting to a 55% drop for the year. This is a clear indication that the
abuse-curbing legislative reforms of 2003 (AB 227) and 2004 (SB 899) are working as

intended, despite relentless efforts to roll them back. |

—From CMTA Legislative Weekly

Labor Code section 4062 and
securing a contrary opinion from a defense QME (for
injuries prior to January 1, 2005), AME or panel QME,
litigating the medical dispute if necessary.

Even a Third Opinion

Employees must also be allowed to request a second or
third opinion from within the MPN when they dispute
either the diagnosis or the prescribed treatment. It is
the employer’s responsibility to provide a regional
area listing of the MPN providers or specialists to the
employee for this purpose, based on their specialty
or recognized expertise. Once the selection is made,
the employer should make sure it contacts the treating
physician, provides a copy of the records to the second
or third opinion physician and notifies that doctor in
writing (with a copy to the employee) of the nature of
the dispute and that (s)he has been selected to provide
an opinion.

Diligence in complying with the statutory notice re-
quirements, timely responding and documenting change
of treater demands, and knowledge of the applicable
statutes and regulations will allow the employer to
maximize medical control through its MPN. |

BIZARRO By Dan Piraro

Congratulationg! If we ever
figure out, what you've got,, We're
golng to name it after you. _

=T =]

=
-
.



Spring 20006

Quarterly Review

[ ADVENTURES IN FANTASYLAND | “Legislative ntent”

Judge Narrows Application of New Schedule For Rating Permanent Disabilities to Injuries

On or After January 1,2005

SB 899 Provisions Are “Harmonized” to Eliminate Perceived Contradictions; WCAB May Disagree on Recon

San Francisco— Elizabeth, a legal secretary,
suffered a cumulative injury to her neck and
upper extremities during a period ending in
November 2002. On January 1, 2005, while
Elizabeth continued on TTD, the Administra-
tive Director met the Legislature’s SB 8§99
deadline by adopting a new, AMA Guides-
based PD rating schedule. Labor Code section
4660(d) specified that the new schedule was
to apply “only” to PD resulting from injuries
occurring on and after the adoption date, but
in the next sentence added that the new sched-
ule was to determine PD for injuries prior to
January 1, 2005 if there was either no medical
report indicating the existence of PD or no
obligation on the part of the employer to pro-
vide the section 4061 PD notice required with

the last payment of TD. Elizabeth’s condition
was declared permanent and stationary later in
2005. Deferring all other issues including the
extent of PD, she and the carrier submitted to
the trial judge for decision the issue of whether
the “revised” schedule or the “old” 1997 PD
rating schedule should apply.

The result: a ruling that the old schedule ap-
plies to all injuries occurring before January
1, 2005, and thus to Elizabeth’s—despite the
absence of a PD report or PD-notice duty prior
to that date. Purporting to “harmonize” assert-
edly-conflicting SB 899 provisions by invoking
standard rules of statutory interpretation and
considerations of due process, the judge in an
8-page opinion divined the legislative intent to
be that only injuries occurring after the effec-

By Mya Wonsyld, San Diego office
tive date of the revised schedule—January 1,
2005—are to be governed by it.

Comment: Though no model of draftsmanship,
section 4660(d) had been generally understood
to express the intent of the Legislature that the
new schedule as an urgent cost-saving measure
was to inclusively apply to pre-2005 injuries
which had not reached a ratable status before
the schedule was adopted. For an indication
that the Board on reconsideration may reverse
this alarming trial decision, see the Vera panel
decision summarized on page 4 of this issue
(“Casenotes”). [ ]

Aldi v. Carr, McClellan, et al., SFO 0485703
(January 12, 2006).

If I Were a Carpenter...

&

Uninsured

Q: Cut-Rate Carlo, an unlicensed carpenter hired by
our homeowner’s-insurance policyholder, fell from
a scaffold and broke his arm one hour after starting
a 6-day, $200 job. He’s now filed an Application
against us for comp benefits, contending that while
he didn’t qualify as a “residential employee” because
he’d neither worked 52 hours nor earned $100, he’s
covered anyway as a “casual employee.” Is he on
firm ground?

—Concerned in Corona

A: Not since he landed. Carlo’s relying on a 2005
WCAB decision in which a casual housepainter ex-

2 <6,

cluded from status as an insured homeowner’s “resi-
dential employee” because of insufficient working
hours and earnings (Lab. Code §§ 3351(d), 3352(h))
was nevertheless held to be an “employee” under sec-
tion 3715(b) (work contemplated to last more than 10
days or total labor cost at least $100). But the Court
of Appeal has now annulled that decision, ruling that
section 3715(b) applies only where the homeowner
is uninsured. California State Auto. Ass’n v. WCAB
(Hestehauge), 2006 DIDAR 3460 (March 22,
2006). ]

—Rachel Ann Cohen, San Diego office

Q: Manipulating Mary, an enterprising chiropractor,
sets up a tent outside my plant and gets employees
she’s never seen before to sign her on outside of my
MPN as their “predesignated physician” in case of
work injury. Can she get away with this?

No Comp Coverage For “Casual Employee” Unless Homeowner is

And: “Predesignation” Regs Aim to Freeze Out Mills; SB 899’s New Section 5814 Determines Measure of
Penalties Awarded Between Its Operative Date and the Effective Date of Former Version’s Repeal

able delay” in paying a $4,800 aroma-therapy bill.
The next day SB 899 is signed, making section 5814
inoperative as of June 1, 2004—but delaying its repeal
until January 1, 2005—and enacting a new section
5814, operative June 1, 2004 and changing the penalty

—Miffed in Milpitas

A: Not anymore. Under
regulations adopted by the
Administrative Director
effective March 14 (8

Cal. Code Regs. § 9780

as a ‘physician.”

“Only a specified type of [medical or
osteopathic] doctor who has previ-
ously directed the employee’s medical
treatment and retains the employee’s
medical records can be predesignated

to up to 25% of the amount
delayed. On December 31,
2004, Harry is awarded a pen-
alty of $300,000. On recon,
the Board busts the penalty
down to $1,200. Harry files
a petition for writ of review.
What will the Court of Ap-

et seq.), only a specified

type of M.D. or D.O. who has previously directed
the employee’s medical treatment and retains the
employee’s medical records can be predesignated
as a “physician.” An employee can predesignate a
personal chiropractor like Mary only if there is no
MPN. a
—Seema A. Savur and Stephanie S. Lee, San Jose office

Q: On April 18, 2004, Hardluck Harry petitions for a
10% Labor Code section 5814 penalty on $3 million
in medical treatment benefits due to our “unreason-

peal say?
—Apprehensive in Aptos

A: Hard luck, Harry. Section 5814 as enacted by SB
899 applies to unreasonable delays in payment of
compensation that occur prior to its June 1, 2004 op-
erative date where the finding of unreasonable delay
is made on or after that date, even if the finding is
made prior to the effective date of repeal of the former
version. McCarthy v. WCAB (2006) 71 Cal. Comp.
Cases 16. u
—Stephanie K. Sese, Stockton office






